12044313752

WoOoNGOOTVEWNE=

36

37

39

FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR: 6493

DATE COMPLAINT FILED: August 22, 2011
DATE OF NOTIFICATION: August 25, 2011
LAST RESPONSE RECEIVED: October 21, 2011
DATE ACTIVATED: March 13, 2012

EXPIRATION OF SOL:
August 11, 2016 (carliest)
August 11, 2016 (latest)
COMPLAINANT: Fred Karger g .
. m
RESPONDENTS: Fox News Channel % S 8'3_.,
t Murdoch M = =R
Rupe: S R o ¢y )
Roger Ailes > - @mO
Michael Clemente x 205
&w =0°
RELEVANT STATUTES S5 £
AND REGULATIONS: 2 U.S.C. § 43109)B)(i) _
2U.S.C. § 441b(a)
11 CFR. § 100.42,
11 CFR. § 100.92
11 CFR. § 100.154
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INTERNAL REPORTS CHECKED:  None
FEDERAL AGENCIES CHECKED:  None
L ODUCTION

Fox News Channel (“Fox”) sponsored a debate in lowa for Republican presidential
candidates on August 11, 2011, but excluded the Complainant, Presidential candidate Frgd
Karger. The primary issue in this matter is whether Fox used pre-established and objective
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criteria, as required by 11 C.F.R. § 110.13(b)-(c), in rejecting Karger’s request to participate in
Fox’s Iowa debate. See Complaint at 3.

The Commission’s regulations provide a basis for the news media to stage debates
without being deemed to have made prohibited corporate contributions to the candidates taking
part in those debates in violation of 2 U.S.C. § 441b(a). See 11 C.F.R. § 110.13; Corporate and
Labor Organization Activity; Express Advocacy and Coordination with Candidates, 60 Fed. Reg.
64,260, 64,261 (Dec. 14, 1995) (hereinafter, “FEC Explasation and Justlfication™). The
complaint afleges that Fox made a prohibited corporaie contribution by failing to abide by its
stated candidate debate criteria when it refused to accept both online polls and a three-month-old.
poll submitted by Karger. For the reasons stated below, we recommend that the Commission
find no reason to believe that Respondents violated 2 U.S.C. § 441b(a), and close the file.

I.. FACTS

Fred Karger is a registered candidate seeking the Republican nomination for President.
See Fred Karger Statement of Candidacy dated Mar. 23, 2011; Coﬁlplaint at 2. Fox is anews
service in operation simee October 7, 1996, that is owned by News Corp. See
http://press. foxmews. com/corporate-info/. Fox tnamnits news reports via a cable news channel,
broadcest talevision affiliates, an:! an interngt site. Rupert Mumioch is the CEO and Chairman of
News Corp., and Roger Ailzs and Michael Clement are officers of Fox.

On August 11, 2011, Fox sponsored a Republican Presidential candidate debate in Iowa.
Before the (_iebate, Fox announced that prospective participants must have “gamered at least an
average of one percent in five national polls based on most recent polling leading up to the
registration day,” which was Tuesday, August 9, 2011.- See Complaint at 2; Response at 1.

Karger submitted five polls to Fox -- three of which were online polis -- that showed his support
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was between “less than 1% and two percent. See Complaint at 3. Fox stated that it would not
accept the three online polls that Karger submitted and rejected a fourth poll because it was not
recent enough. Jd. Fox informed Karger that it would not permit him to participate in the Iowa
debate because it decided that Karger did not meet its criteria for participation.' Jd.

The Complaint alleges that, after Karger asked to participate in the Iowa debate, Fox
changed the criteria by: (1) refusing to consider the onlins polls that allegedly would have
qualified Karger to participate in the fowa debates; and (2) disregarding a three-manth old Fox
News poll conducted on April 28, 2011, which supported Karger’s applicatian, on the ground
that it was not recent enough relative to the date of the debate, even though Fox permitted
another candidate to participate in an earlier debate using an older poll. Complaint at 3-4.

Respondents contend that: (1) the debate criteria were pre-established, objective, and
permissible; (2) Fox never intended to consider online polls to qua.hfy candidates for its debate;
(3) the April 28 excluded Fox poll was not recent enough to be considered; (4) Fox did not

modify its criteria to exclude Karger; (5) Karger was excluded because he failed to meet the pre-

" established criterié; and (6) the Complaint does not allege any violations by Rupert Murdoch or

" Roger Ailes in their individual cepacities. Response at 3-8.

! The following candidates participated in the debate: Michelle Bachmann; Jon Huntsman; Newt Gingrich; Tim
Pawlenty; Mitt Romney; Ron Paul; Rick Santorum; and Herman Cain. According to the national polling
information compiled by Politico.com and PollingReport.com, included in the Complaint as Attachments 29 and 30,
respectively, each of these candidates had sufficient support in published national polls, distinguishing them from
Karger, who was not included in any polls compiled by Politico.com, was not consistently included in the polls
compiled by PollingReport.com, and was generally polling at 0-1% in every poll in which he was included. Fox
also exeludad Thaxkimm McCetter frawn the Iovm debate for failing to meet its stnted cligitility criteriag repertedly,
McCotier’s request aleo sited online polis. See Kathie Obradovich, There Shawld Be No Debate Ovar Bulgs, Des
Maines Register, Aug. 9, 2011 (attached to Complaint}.
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IIl. Legal Analysis

A,  Fox’s Compliance with the Commission’s Debate Regulations

Corporations may not make contributions to federal candidates, 2 U.S.C. § 441b(a), but
m&worMM‘m defray costs incurred in staging candidate debates in accordance with
the provisions of 11 CF.R. §§ 110.13 and 114.4(f)" are not considered contributions. See
11 CF.R §§100.92, 100.154. “Broadcasters (inclading a cable television cperator, programsner
or produger), boma fide newspapers, magazines and other periadienl publisations™ ase
spacifically permitted to stage candidate debates. 11 C.FR. § 110.13(a)(2).

Fox is a broadcaster, not owned or controlled by a political party, political committee, or
candidate, and therefore qualifies as a debate staging entity pursuant to 11 C.F.R. § 110.13(a).
See 11 C.F.R. § 110.13(b). The debate regulations leave the structure of the debate to the
discretion of the staging organization, provided that the debate includes at least two candidates,
the organization does not arrange the debates in a manner that promotes or advances one
candidate over another, and the criteria for candidate selection are objective and pre-established.
See 11 CF.R. §§ 110.13(b)-(c). There is no information suggesting that Fox structured the Iowa
debuwe to promote tme candidaty sbove anether. The sele issue in this matter is whether Fox
used objective and pre-established canditate selaction criteria as a basis far excludiog Karger
fram the dabate.

Fox’s debate criteria requiréd that, in addition to meeting “all U.S. Constitutional
requirements” and registering with the Commission, prospective debate participants must have
“gamered at least an average of one percent in five national polls based on most recent poiling
leading up to the registration day.” Complaint at 3; Response at 1. Fox’s published selection

criteria are both objective and consistent with Commission-approved criteria specified in past
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matters, which include the percentage of votes by a candidate received in a previous election; the
level of campaign activity by the candidate; the candidate’s fundraising ability and/or standing in
the polls; and the candidate’s eligibility for ballot access.> See MURSs 4956, 4962, and 4963
(Union Leader Corporation, ez al.); MUR 5395 (Dow Jones, et al); and MUR 5650 (University
of Arizona).

Karger submitted the following five polls to Fox in an effort to qualify for its Iowa
debate:*

(1) a Harris Poll dated August 4, 2011, indicating 2% support;*

(2) a Zogby Poll dated July 25, 2011, indicating 1% support;

(3) a Zogby Poll dated May 23, 2011, indicating 1% support,;

(4) a Fox News Poll dated April 2§, 2011, indicating 1% support; and

(5) a McClathy-Marist Poll dated June 29, 2011, indicating “less than 1%" support.

Relying on its selection criteria, Fox rejected Karger’s roquest to participate in the debate,
asserting that, as online surveys, the August 4 Harris interactive poll, and the July 25 and May

23, Zogby polls, did not meet Fox’s debate criteria. See Complaint at 3. Additionally, Fox

? In prior matters, we hawe noted that nhjective selection criteria are “not require[d] [te contain] rigid definitions cxr
required percentages.” See MURs 4956, 4962, 4963 (Union Leader Corp., et al.), First General Counsel’s Report at
19 (FGCR, Union Leader MURs™). *“*Objective’ does not mean that the candidate selection criteria must be stripped
of all subjectivity or be judged only in terms of tangible, arithmetical cut-offs. Rather, it appears they must be free
of “content bias,” and not geared to the ‘selection of certain pre-chosen participants.”™ 14 at 23.

3 The Complaint aiso szuted, “After first contucting Fox News Channel, [Karger] polled at 1% in aa adéhtional
Synovate poll (Attachment 13), which was released on August 8, 2011, Complaint #t 3. The Complaint appears to
suggost that this poll vazs relessed dier Karger sougit FUx's peamissibn 10 participate in its dsbate. It is mclear
whzther tiio poll was imeegis, & Fear's ssiaition hodinn the dibatz. The Rrssnowients did nmi hddress thi pell in
their response to Karger at that time or in their Response to the Complaint. Information about the Synovate Poll, an
online poll like the Zogby poll, can be found in a five page document that is Attachment 13 to the Complaint. The
footer on the first page and the title of the charts in Attachment 13 state “Fred Karger for President” and
“Repubiiican Cardidate Study,” which may indicate that this poll was commissioned by Karger's campaign.

* The August 4, 2011, “Iurris Poll”, upcn which Xargor's request alvo relisd, muy also be a poll comunissioned by
Kesgnxr rimar tha e officinl weeitly Hasris Poll It is not livoni on ues Heerds Intaractive, Irc. waisite aleng with
the afficial Havis polls, and the ranults, witch ara Atachmesit 8 % the Corcptdint, imdicaie thet tiey are for a
*QuickQueery,” whioh the Hioris watrite deseribes az “an innuavetive onlie aramibus reecarah product thet bets yon
ask qmstlma and get nmamte, projecnbb muwca, ﬁwnm mare ihm 2 om adult mpouiums nixionwidn within two
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contended that Fox’s April 28 poll was not recent enough. See id. The only remaining poll, the
June 29 McClathy-Marist Poll, showed less than 1% support for Karger. See id
) Fox’s Exclusion of Online Polls
The Complaint alleges that Fox failed to use pre-established criteria because Fox
allegedly chamged the eliglbility criteria to exclude online polls after Karger requested to
participnte in Fox’s Augwst 11 debate. Comptlaint at 3. The Cenaplaint points out that the debate
eligibility criteria that Fox published at the time Kargaz applied to participate in the dabate failed

_ to specify that Fox would not consider ontline polls. See Complaint at 3.

The Respondents acknowledge that the published criteria did not specify that Fox would
reject online polls. But respondents maintain that they did not include this detail in the published
criteria because it was “widely understood” at Fox that online polis would not be accepted and
the one percent polling threshold made it necessary to use “accepted, standardized polling
methods.” Response at 6.

According to Respondents, online polls “are widely regarded as having less accuracy
than standard telephone polling.” Id. at 5. Fox considered online polls to be inappropriate for
the purpose of determining the participants in its debates because the polling thresheld was low
(1%), “and thus the use of accepted, standardized polling methods wes impertamt.]” Id at 6.5

Fox explained that its press release announcing the eligibility criteria failed ta state that Fox

® Respondents explain that Fox’s “1% polling threshold was reasonably designed to exclude those candidates who
truly appeared.to have no chance of winning the Republican nomination” and that, as part of its selection process,
Fox “appropriately identified those sources of polling results it belicved would provide current and reliable polling
data.” Response at 4.
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would not accept online polls because “online polls are generally not considered to be
qualitatively similar to other accepted polling methods.” 1d.%

In support of these contentions, the Response includes the sworn Declaration of
respondent Michael Clemente, Fox’s Senior Vice President of News. Clemente’s Declaration
states that: (1) the criteria were the “sole factors used” to determine which candidates were
eligible for Fox News debates; (2) “It was widely undorstood by theee at Fox News Channei
involved with the selectian of participants for the Debate (sad by all other major national
television mews organizations) that online polls wonld not be aocepted to demosstrate a
candidate met the 1% polling threshold specified in the criteria”; (3) the published debate
eligibility criteria did not specify that Fox would not consider online polls because “it is
generally understood in the television news industry and elsewhere that online polls are not as
accurate or qualitatively similarly to standard phone polling methods™; (4) no candidate was
permitted to qualify using online polls; (5) Fox did not adopt the exclusion of online polls to
exclude Karger; and (6) no candidates were permitted to participate in the August 11 debate
unless they satisfied Fox’s eligibility criteria. Declaration of Michael Clemente (attached to
Response) at 1-2. Thezs is no resord evidence 1o cantradict Clenmente’s sworn dec!n.maﬁo;l. |

Bacyd on ail of the available ihfrmatian, it appaars tHat Fox’s pre-established debate
eligihility criteria included a lew (1%) polling threshold that all candidates had to satisfy using
traditional polls and that Fox applied this criterion to all candidates consistently. Nor is there
any information establishing that requiring traditional polls to meet a low threshold resulted in

content bias or the selection of certain pre-chosen participants; therefore, this criterion is

¢ The Cammission need not decide whether online polls are considered reliatle or generally-accepted by other
debate sponsors because the sole issue in this matter is whether Fox’s criteria were pre-established and objective
{i.c., free of content bias, and not geared to the selection of certain pre-chosen participants).
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objective. Finally, in rejecting Karger's online polls, Fox was implementing objective and pre-
established criteria. Accordingly, we recommend that the Commission determine that there is no
reason to believe that Fox News Channel violated 2 U.S.C. § 441b(a) by failipg to comply with
11 C.F.R. § 110.13, based on its refusal to consider online polls when determining Karger’s
eligibility to participate in its August 11, 2011, debate.
2. Fox’s Exclusion of the April 28, 2011, Fox Poll

. The Compiuint also alieges that Fox changed the debuie engibility requirements to
exclude Karger by refasing to coagider an April 28 Fox News poll shawing that }i¢ had 1%
support on the ground that the poll was not recent enongh. Complaint at 4. The Complainaat
asserts that Fox selectively excluded this poll, which was three months old at the time of
mMnission by Karger, as evidenced by the fact that Fox permitted another candidate to
participate in an earlier Fox debate using a five-month-old poll. Id. at 4-5.

Respondents counter that the criteria clearly stated that “candidates would be required to
use the most recent polling data to meet the 1% threshold™ and that the Complaint’s contentions
regarding the age of polls used to qualify another candidate in an earlier debate are “wholly
irrelevant” to this matter, Response at 7-8.

Feor’s debnte edigibility criteria do not specify how “nesent™ poils must be im onder t be
considared; they state that the minimum level of support, an average of 1% in five national polls,
must be “based on most recent polling leading up to the registration day.” Complaint at 2;
Response at 1.

The Complaint itself includes information that suggests that there may have been national
polls more recent than the April 28 Fox poll. The Complaint alludes to a Fox statement

indicating that Fox excluded its own April poll because there were subsequent Fox polls in
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which Karger received less than 1% support. Complaint at 4; see also id at 3 (quoting a Fox
press release in which Fox explained that it “offered up Mr. Karger’s name in polls conducted in
June and July, but he did not register in either.”). The existence of additional polls in June and
July indicates that the April 28 Fox poll on which Karger relied was not, in fact, among the
“most recent” national polls conducted before “registration day* for the August 11 debate and -

based on It established criteria -~ that Fox appropriately excluded it.”

It is 1ot srprising that Giffarent zandidates aeeded to vse poils df tifferent ages to
qualify for Fax’s debates in the eadly stages ef the election cycle because the field of patential
candidates was uncertain and each candidate was not included in every poll. For example, the
Complaint includes a list of 19 polls that were conducted in advance of a Fox debate held on
April 29, 2011. Complaint at 5-6. This list indicates that another candidate who participated in
that debate was not included in 13 of the 19 listed polls and was not included in six of the ten
polls issued most recently before that debate. /d. This examp.le demonstrates that to obtain the
“most recent” polling data, it may be necessary to look farther back in time for some candidates
than for others. Thus, the fact that Fox considered a five-month-old poll for one candidate at one
point earlior in the election avcle and did not consider a theee-month-old pull for Kanger later in
the cycle does nat, by itsslf, indinate thmt Fox did mot use pre-esmblished and ebicclive eriterm.

In short, there is no reason to heliave that Fox News Channel violated 2 1).S.C. § 441b(a)
by failing to comply with 11 C.F.R. § 110.13 based an its refusal to consider the April 28 Fox

poll in determining that Karger was ineligible to participate in the August 11 debate.

7 Karger's debate agjdication cited a July 25, 2011, Zogby online pull that indtcased thit Kerger reseived 1%
support, see Complaint at 2, but did not cite three Zogby online polls in June and July that indicated that Karger’s
support was 0% or less than 1%. See Complaint at Attachment 10. Even if Fox did not exclude online polls and
considered the five “most recent” polls, including onliné polls, before the Iowa debate application deadline, it is not
clear whether Karger would have met the 1% threshold.
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Accordingly, the Office of General Counse! recommends that the Commission find no
reason to believe that, by excluding Karger from the August 11 debate, Fox violated the Act or
Commission regulations.

B. Rupert Murdoch, Roger Ailes, and Michael Clemente

The Complaint did not make any feetual alogutions indicating thet News Cox;poration
CEO and Chairman Rugnrt Murdash and Fox News Chnmmel President Rager Aliles, violated
2 U.S.C. § 4410 in their individual capacities. Response at 2. Nor did it include allegations
establishing that Fox News C.hannel Senior Vice President of News Mit_'.hael Clemente, who
developed Fox’s debate eligibility criteria in connection with his official duties at Fox, Clemente
Declaration at §Y 2-3, violated 2 U.S.C. § 441b in his individual capaclty Moreover, because
Fox New Channel did not make a contribution or expenditure prohibited by Section 441b, it
follows that none of these corporate officers consented to a contribution or expenditure.
prohibited by 2 U.S.C. § 441b. Accordingly, we recommend that the Commission conclude that
there is no reason to believe that Murdoch, Ailes, or Clemente violated 2 U.S.C. § 3441b in

connection with Fox’s exclusion of Karger from its August 11 Iowa debate.
IV. RECOMMENDATIONS

1. Find no reason to believe that Fox News Channel, Rupert Murdoch, Roger Ailes,
or Michael Clemente made corporate contributions in violation of 2 U.S.C.
§ 441b. ’

2, Approve the attached Factual and Legal Analysis.
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3. Approve the appropriate letters.

4, Close the file.
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